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Section: State Tax 
Colorado Adopts Emergency Regulation to Require Out of State Sellers 
to Collect Sales Tax 

Citation: Colorado Regulation 39-26-102 (1.3); Regulation 39-26-102 (9), 9/12/18 

The state of Colorado has issued emergency rules (Regulation 39-26-102 (1.3); Regulation 39-
26-102 (9)) that would impose requirement on out of state sellers to collect Colorado.  The 
collection would be required effective on November 30, 2018. 

Regulation 39-26-105(4) provides the following revised definitions that apply in determining 
who must collect Colorado sales taxes: 

(4) Application. 

(a) The liability and responsibility imposed by § 39-26-105, C.R.S. and this rule apply to 
any retailer that has substantial nexus with Colorado and is doing business in this state, 
as defined in § 39-26-102(3), C.R.S. Retailers are considered to have a substantial nexus 
with Colorado for sales tax purposes if they meet any of the following criteria: 

(I) the retailer maintains a physical presence in Colorado pursuant to §§ 39-26-
102(3)(a), (d), and (e), C.R.S.; or 

(II) in the previous calendar year or the current calendar year: 

(A) the retailer's gross revenue from the sale of tangible personal property or 
services delivered into Colorado exceeds one hundred thousand dollars; or 

(B) the retailer sold tangible personal property or services for delivery into 
Colorado in two hundred or more separate transactions. 

(b) Paragraph (4)(a)(II) of this rule shall not apply in determining a retailer's liability and 
responsibility for tax pursuant to § 39-26-105, C.R.S. and this rule for any sale made 
prior to December 1, 2018. 

(c) A retailer that has substantial nexus with Colorado as defined in paragraph (4)(a) of 
this rule is not a “remote seller” as defined in § 39-26-102(7.7), C.R.S. and sales made 
by any such retailers are not “remote sales” as defined in § 39-26-102(7.6), C.R.S. 

The last paragraph is meant to clarify that such sellers are not subject to the information 
reporting rule for Colorado what is imposed on remote sellers—because they are now required 
to collect the tax. 

While Colorado’s de minimis rule is based on the South Dakota rule, Colorado’s sales tax regime 
has other features that may bring into question whether this action is protected under the 
Wayfair decision.  
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Colorado is not a member of the Streamlined Sales and Use Tax Agreement.1  Membership in 
that group by the state of South Dakota was commented upon favorably by the majority 
opinion in the Wayfair case. 

But the bigger issue for Colorado is the state’s Home Rule standard that allows each locality to 
impose its own sales tax regime, including providing for different items to be included in the 
sales tax base.  As the Tax Foundation noted in its reporting on this development: 

Colorado’s big problem is that it allows its 349 county, city, and district local sales tax jurisdictions 
autonomy in administering, collecting, and auditing. Filing is very cumbersome as a result, with the 
state and local tax base not necessarily adding up on a given transaction.2 

The article notes that Colorado’s release on the issue was not clear if becoming subject to these 
rules also triggers the need to comply with the specific rules and filing requirements for those 
349 jurisdictions. And that difference could be very significant if Colorado’s regulation is 
challenged.  As the website goes on to note: 

If it’s state and local, which in Colorado means separate tax bases, that goes beyond what Justice 
Anthony Kennedy wrote was permissible in the U.S. Supreme Court’s Wayfair decision. If Colorado 
only requires collection of the state sales tax, that is more defensible legally. 3 

Section: 469 
Despite Issues With Records, Taxpayer Found to Be a Real Estate 
Professional 

Citation: Birdsong v. Commissioner, TC Memo 2018-148, 9/10/18 

The key factor to sustaining a taxpayer’s claim to be a real estate professional in cases before the 
Tax Court generally comes down to whether the taxpayer has sufficient and reliable records to 
back up their activity.  In the case of Birdsong v. Commissioner, TC Memo 2018-148 the taxpayer’s 
records were found to be sufficient to sustain her contention that she was a real estate 
professional. 

Roberta Birdsong managed the couple’s two rental properties, which consisted of four and five 
units each.  As the Court described her actions: 

In 2014 petitioner wife was the sole party actively involved in the day-to-day management of their rental 
properties. These tasks included, inter alia, cleaning common areas, collecting coins from washing 
machines, performing repairs at the properties, communicating with tenants, collecting and depositing 
rent, maintaining insurance policies, purchasing materials for the properties as needed, paying bills, and 

                                                      

1 https://www.streamlinedsalestax.org/index.php?page=state-info, September 13, 2018 

2 John Bishop-Henchman and John Buhl, “Colorado Announces Online Sales Tax Collection 
Starting November 1,” Tax Foundation website, https://taxfoundation.org/colorado-online-
sales-tax-collection-starting-november-1/, September 11, 2018 

3 John Bishop-Henchman and John Buhl, “Colorado Announces Online Sales Tax Collection 
Starting November 1,” Tax Foundation website, https://taxfoundation.org/colorado-online-
sales-tax-collection-starting-november-1/, September 11, 2018 
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keeping books and records for tax accounting purposes. She occasionally hired a contractor (such as a 
handyman or plumber) to perform tasks she could not complete herself. When she hired a contractor, 
petitioner wife spent considerable time researching and contacting contractors, obtaining price quotes, and 
supervising repairs. Petitioner wife's property management duties also included inspecting units, 
preparing (painting and supervising contractors) units for rental, advertising vacated units, screening 
potential tenants, showing the units, and processing rental applications. 

Roberta’s records, which were key to her victory, were described as follows: 

Petitioner wife produced two spreadsheets detailing her rental management activities. The first 
spreadsheet reflects that petitioner wife logged 844.75 hours managing the rental properties in 2014; the 
second spreadsheet shows a total of 1,136.25 hours. The second spreadsheet includes previously omitted 
tasks such as investor hours and driving time between the rental properties and the hardware store and 
other locations pertinent to the management of the units. Petitioners used petitioner wife's calendar and 
receipts to reconstruct the time entries on both spreadsheets for the first half of 2014. For the second half 
of 2014, the time entries come from a contemporaneous log petitioner wife maintained on her phone on 
which she entered the date, location, time, and description of each task she performed. Petitioner wife 
supplied receipts and invoices that substantiate the hours she logged. 

To qualify as a real estate professional, a taxpayer must show two things.  First, the taxpayer 
must show that he/she spent more than one-half of the personal services performed in a trade 
or business in a real property trade or business.4  The IRS conceded that Roberta did not 
perform personal services in any other trade or business, so she met the first qualification. 

The second test requires Roberta to show that she spent at least 750 hours in such real property 
trades or businesses.5  The IRS contended that Roberta did not meet this requirement.  
Although her records claimed to show she spent between 844.75 and 1,136.25 hours in the real 
property trades or businesses.  The IRS argued that Roberta’s logs did not meet the 
requirements because “they were not contemporaneous and contained inaccuracies.” 

As the Court noted, a “ballpark estimate” will not be sufficient to allow a taxpayer to sustain a 
claim to be a real estate professional.  The Tax Court has previously used inaccuracies and a 
failure to prepare the documents at the time the services were performed to disregard the 
taxpayer’s records. 

But the Tax Court in this case did not agree with the IRS that Roberta’s records should be 
disregarded.  The opinion notes: 

Petitioners testified credibly and in detail about petitioner wife’s active and extensive management of 
their rental properties. Furthermore, petitioners presented detailed spreadsheets that reflected petitioner 
wife's rental management activities exceeded the 750-hour requirement. We find petitioners' narrative 
summary and thorough time logs convincing because petitioners owned numerous rental units that 
petitioner wife operated alone. See Hailstock v. Commissioner, at *21 (holding that the taxpayer's 
credible testimony regarding time spent operating multiple properties alone satisfied the section 469(c)(2) 
requirements). Petitioners’ testimony is further buttressed by petitioner wife’s thorough time-keeping as 
well as the receipts and invoices petitioner wife produced to corroborate her time logs. 

                                                      

4 IRC §469(c)(2)(i) 
5 IRC §469(c)(2)(ii) 

http://www.currentfederaltaxdevelopments.com/
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Two footnotes provide clues about how the Court came to this conclusion.  As is often the 
case, the Court’s impression of the honesty of a taxpayer is crucial when the taxpayer’s records 
are in question.  The opinion notes in a footnote: 

We find petitioners to be honest, forthright, and credible. See Diaz v. Commissioner, 58 T.C. 560, 
564 (1972) (observing that the process of distilling truth from the testimony of witnesses, whose 
demeanor we observe and whose credibility we evaluate, is the “daily grist of judicial life”). 

But the Court warned the taxpayer that the IRS was correct that the fact that the records 
weren’t contemporaneous was a problem that she needs to correct in the future: 

Although we caution petitioner wife to construct more strictly contemporaneous time logs for her future 
endeavors, we find her credible testimony and time logs to be a “reasonable means” of proof. See sec. 
1.469-5T(f)(4), Temporary Income Tax Regs., 53 Fed. Reg. 5727 (Feb. 25, 1988). 

Section: 1400Z-1 
Opportunity Zone Proposed Regulations Sent to Office of Management 
and Budget for Review 

Citation: RIN 1545-BP03, Office of Information and Regulatory Affairs of the Office 
of Management and Budget , 9/12/18 

The IRS has sent regulations related to capital gains invested in Opportunity Zones to the 
Office of Information and Regulatory Affairs of the Office of Management and Budget (RIN 
1545-BP03).  The regulation is flagged as a Tax Cuts and Jobs Act regulatory action, meaning 
that OMB has 10 business days to complete its review of these regulations under the agency’s 
memorandum of agreement with the Department of Treasury. 

The regulations were received by the agency on September 12, which would put the date by 
which OMB is supposed to finish its review prior to end of September. 

The qualified opportunity zone fund provides several benefits to investors in a qualified fund.  
Those include: 

● The ability to defer gains from the sale of property held by the taxpayer sold to a third party 
so long as the gain is invested in a qualified opportunity zone fund within 180 days 
beginning on the date of sale of the gain producing property.  [IRC §1400Z-2(a)] 

● The deferred gain is includable in income on the earlier of the date the investment in the 
fund is sold or December 31, 2026.  However, this deferred gain is slowly transformed to 
tax-exempt gain over time.  If the investment is held over 5 years, the basis in the deferred 
gain (which starts out at zero) is increased to 10% of the deferred gain.  If the taxpayer 
holds the property more than 7 years, the excluded gain increases by an additional 5% of 
the deferred gain. [IRC §1400Z-2(a)(2)(B)] 

● If the qualified opportunity fund investment is held for at least 10 years, the taxpayer may 
elect to have the basis of such property set as equal to the fair market value of the 
investment on the date the investment is sold or exchanged.  [IRC §1400Z-2(c)] 

If the taxpayer makes investments in the fund both of amounts to which the special deferral 
applies and other investments, the investment shall be treated as two separate investments and 

http://www.currentfederaltaxdevelopments.com/
https://www.reginfo.gov/public/do/eoDetails?rrid=128466
https://www.reginfo.gov/public/do/eoDetails?rrid=128466
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the special gain rules described above found in IRC §1400Z-2(a), (b) and (c) will apply only to 
the portion of the investment that came from the deferred gain investment.6 

The tax benefits of this program, especially the ability to defer and eventually eliminate paying 
tax on gains realized on the disposition of other property, has attracted a lot of attention.   
However, taxpayers have been reluctant to commit to these programs until seeing more about 
the nature of the guidance the IRS will provide. 

Section: 6213 
Math Error Procedures Can Be Used After Return Processed and Refund 
Issued 

Citation: PMTA 2018-017, 9/7/18 

In a Project Manager Technical Advice addressed to the IRS Taxpayer Advocate and the 
Commissioner of the Wage and Investment Division, the Chief Counsel’s office concluded that 
the IRS can use the math authority  to correct errors in the earned income tax credit, 
child tax credit, additional child tax credit and the American opportunity tax credit even if the 
return has already been processed and a refund issued (PMTA 2018-017). 

The question arose in response to a report issued by the Treasury Inspector General’s Office for 
Tax Administration (TIGTA) that looked at the IRS’s response to documentation rules for such 
credits that were enacted as part of the Protecting Americans from Tax Hikes Act of 2015 
regarding 2014 returns filed during the 2016 filing season, after the effective date of the new 
rules.  The memorandum summarizes the TIGTA report as follows: 

Before the enactment of the Protecting Americans From Tax Hikes Act of 2015, P.L. 114-113 
(PATH Act), taxpayers could claim the EITC, the CTC/ACTC, and the AOTC for the year in 
question on an amended or late-filed return with a TIN that was issued after the return’s original due 
date. Effective December 18, 2015, however, PATH Act sections 204, 205, and 206 amended 
sections 32(m), 24(e), and 25A(i)(6) to provide that a taxpayer can use a TIN to claim one of these 
credits only if it was issued on or before the original due date of the return involved. These provisions 
were part of a package of provisions intended to reduce fraud, abuse, and improper payments in 
refundable credit programs (TIGTA Report, p. 2). PATH Act sections 204, 205, and 206 apply to 
any returns filed after the date of the enactment. 

TIGTA reviewed tax year 2014 returns filed and processed during the 2016 filing season and 
identified more than $34.8 million in EITC, CTC/ACTC, and AOTC credits that were paid to 
15,744 taxpayers filing tax returns for years before their TINs were issued. Accordingly, the TIGTA 
Report notes that each of the refundable credit claims associated with the 15,744 returns should have 
been disallowed by the IRS based on the relevant PATH Act provisions. 

The Taxpayers Advocate’s office had a concern with one of the IRS’s proposed responses to 
deal with these returns: 

In response to the TIGTA Report’s recommendation to take steps to recover the erroneous refunds, the 
Service is considering the use of math error authority to disallow these credits. The specific provisions 
that authorize these math error assessments are subsections (F), (I) and (J) of section 6213(g)(2), 

                                                      

6 IRC §1400Z-2(e) 

http://www.currentfederaltaxdevelopments.com/
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which apply when there is an omission of a correct TIN required to be included on a return involving 
EITC, CTC/ACTC, and AOTC credits. When a taxpayer includes a TIN on the return claiming 
the credit, the taxpayer is representing that the TIN was timely issued. If, however, the TIN included 
on the late or amended return was untimely issued — contrary to the requirements of the PATH Act 
amendments — then there is an omission of a correct TIN on the return. The IRS determines that a 
TIN was untimely issued by obtaining data from the SSA or the Service’s own records that shows the 
TIN was issued after the return’s due date. In these cases, there is a difference between the information 
provided by the taxpayer on the return and the information obtained by the Secretary from the person 
issuing the TIN. 

Absent a taxpayer’s timely objection, the math error procedure allows the IRS to move directly 
to assessing the tax due, bypassing any option for the taxpayer to dispute the matter in Tax 
Court or via other pre-assessment options that are generally available.  As the memorandum 
explains: 

Section 6213(b)(1) allows the Service to make assessments without following the section 6213(a) notice 
of deficiency procedures if there is a mathematical or clerical error, as defined in section 6213(g)(2), 
appearing on the return. In lieu of a notice of deficiency giving the taxpayer 90 days to file a petition in 
the Tax Court, section 6213(b)(1) requires that the Service provide a notice to the taxpayer that an 
assessment has been or will be made based on the mathematical or clerical error. The taxpayer then has 
60 days to request an abatement of the assessment. If the taxpayer requests abatement, the Service must 
abate the assessment. Before the Service can reassess the tax, it must follow the section 6213(a) notice of 
deficiency procedures. 

The full list of items that are eligible to be treated under the math error rules are found at IRC 
§6213(g)(2).  While the Tax Reform Act of 1976 created a list of five items that qualify, 
Congress has now greatly expanded that list, now containing 17 separate items. 

The Taxpayers Advocate’s office objected to the IRS’s use of this tool after the return had been 
processed.  But the memorandum concludes that there is no time limit on the IRS’s ability to 
use the math error adjustment so long as the statute remains open to issue an assessment.  

The analysis begins by stating: 

While Congress has repeatedly added to the list of items that constitute a math error since the enactment 
of the provision in 1926, Congress has never specified any timing limitations on when the Service may 
exercise its math error authority. There is nothing in the legislative history of section 6213 to suggest 
that math error authority may only be used during the initial processing of a return. 

Based on the law’s language, the IRS concludes the following: 

The Service can assess a tax at any time prior to the expiration of the period of limitations for 
assessment. As a general rule, that limitations period is three years after the filing of the return under 
section 6501. Nothing in section 6213(b) indicates that a different rule should apply in the math error 
context, and in the absence of such language, the general rule that the Service has three years after the 
filing of a return to make an assessment controls. Accordingly, we conclude that the Service can exercise 
math error authority under section 6213(b) at any time within the statutory period of limitations for 
assessment, including in the circumstances presented here, after the initial processing of returns. 

http://www.currentfederaltaxdevelopments.com/
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The memorandum argues that this is consistent with Congressional intent, noting: 

In our view, this conclusion is consistent with Congressional intent. It is certainly true that section 
6213(b) initially authorized the Service to correct garden-variety mathematical and clerical errors that 
appeared on the face of returns. Today, however, section 6213(g)(2) now authorizes the correction of 
errors and the making of assessments relating to matters that are neither strictly mathematical or 
clerical errors, nor errors that can necessarily be identified just by looking at the return. In particular, 
the omission of a correct identification number on a return, as required by sections 32(m), 24(e) and 
25A(g)(1), is not a mathematical or clerical error as originally contemplated by the statute, and 
whether a reported identification number is the correct number and was timely issued may not be 
obvious from the return itself. Nevertheless, the Service is able to catch these errors, using internal and 
third-party information, and Congress has chosen to add these additional provisions to the definition of 
“mathematical or clerical error.” 

The memorandum also argues that while traditionally math errors are corrected before a return 
is accepted and a refund issued, the issues presented by the PATH Act being passed just before 
a tax processing season began and being immediately effective, prevented the IRS from being 
able to catch these errors during initial processing: 

It is true that the Service will, in most instances, use its traditional and expanded math error authority 
during the initial processing of returns when the Service will generally discover these errors, in this case, 
however, due to the unique circumstances created by the effective date of the PATH Act revisions and 
the onset of the filing season, the Service did not have the procedures in place to catch the errors when 
processing these returns. These unfortunate circumstances at the initial processing stage do not deprive 
the Service of the authority to rely on section 6213(b) math error authority. 

As well, the memorandum rejected the objection that the IRS was retroactively applying these 
correction provisions to taxpayers: 

We considered possible due process and fairness concerns arising out of the arguably retroactive 
application of the math error corrections to these particular taxpayers. As discussed, however, notices of 
the math error assessment would be issued and taxpayers would have the opportunity to request 
abatement of the assessment and to seek pre-payment judicial review in Tax Court. Accordingly, we see 
no due process concerns with the use of math error authority under these circumstances. See, e.g., Phillips 
v. Commissioner, 283 U.S. 589, 595-600 (1931) (prepayment right to petition Board of Tax 
Appeals satisfies the requirements of due process); Schiff v. United States, 919 F.2d 830, 832 (2d 
Cir. 1990) (argument that assessment of tax violates due process is frivolous argument where taxpayer 
has opportunity for Tax Court review). 

The memorandum concludes, though, that while the IRS can use the math error procedures in 
these cases, such of the procedures is not mandated by the law.  That is, the memorandum does 
not mean that the IRS has to move in the direction being considered, just that the agency can. 

The big item to remember about math error assessments is that taxpayer do have a short period 
of time to shift the process back to the standard deficiency procedures by requesting abatement 
within 60 days pursuant to IRC Section §6213(b)(2)(A).  That abatement must be granted by the 
IRS, after which any later attempt to assess the tax will be subject to the standard deficiency 
procedures (including the right to tax the matter to Tax Court without paying the balance the 
IRS claims is due). 
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